
INTERNATIONAL JOURNAL OF MULTIDISCIPLINARY ADVANCED RESEARCH TRENDS 
ISSN : 2349-7408  
VOLUME IV, ISSUE 1(2) JANUARY, 2017 

 143 

RIGHT TO INFORMATION AND LIABILITY 

OF THE STATE 

B. LAKSHMINARAYAN 

Research Scholar, Dr. B.R. Ambedkar College of Law, Andhra University, Visakhapatnam 

 

Prof. Y. SATYANARAYANA 

Professor and B O S, Dr. B.R. Ambedkar College of Law, Andhra University, 

Visakhapatnam 

 

ABSTRACT 

 Information which embodies power and responsibility is the backbone of 

any democracy. A democratic country like India, is witnessing the need for an 

accountable and transparent functioning of the government. A tool like Right to 

Information (RTI) creates a conducive environment in the pursuit of information. 

Access to communication is an important prerequisite for development and citizens’ 

participation in development programmes. A free flow of information regarding 

performance of the Government encourages participation and opens the door for 

civil society to engage itself in public policy. RTI act 2005 is a milestone in the quest 

for building an informed and prosperous society and overrides the official secrets 

act. 

 

 Under the Constitution of India two Articles viz. Article 294 and Article 

300 contain explicit and implicit provisions regarding liability of State and suit 

against it. Both the Articles come under Chapter III of Part XII of the Constitution 

of India which is headed as Property Contracts. Rights, Liabilities Obligations and 

Suits. Article 294 (b) of the Constitution of India provides that the liability of Union 

Government or State Government may arise out of any contract or otherwise. The 

word otherwise would include various liabilities including liability also. This Article 

thus constitutes and transfers the liabilities of Government of India and Government 

of each governing province in the Union of India and corresponding States. Article 

300 of the Constitution of India provides that State can sue or be sued as juristic 

personality. It reads as:  

 

Introduction  

"The Government of India may sue or be sued by the name of the Union of India and 

the Government of a State may sue or be sued by the name of the State and may, 

subject to any provisions which may be made by Act of Parliament or of the 

Legislature of such State enacted by virtue of powers conferred by this Constitution, 

sue or be sued in relation to their respective affairs in the like cases as the Dominion 

of India and the corresponding Provinces or the corresponding Indian States might 

have sued or been sued if this Constitution had not been enacted." 
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 The liability may be imposed as a legal consequence of a person's act or his 

omission if he is under a legal duty to act. Where the State enforces a right that is due 

to the plaintiff and its purpose is not the punishment of the defendant, the liability is 

regarded as remedial. However, the purpose of the law is wholly or partly the 

punishment of the wrongdoer, the liability is described as penal. Criminal liability is 

always penal as the purpose of criminal proceedings is the punishment of the 

offender. Civil liability, however, is not always remedial, because the immediate 

object of civil proceedings is compensation, in some cases there is also ulterior 

purpose of punishment of the wrong doer. In the modern society the problem of rights 

of an individual in relation to the State is becoming more and more complicated. At 

present they are viewed in the angle of society rather than that of the individual. Every 

right carries a duty with it. The need to synthesis right with duty so as to achieve the 

objective of a cohesive community has been historically recognized. Ordinarily a 

right is that which one may properly demand or claim as just, moral or legal, that to 

which one is entitled.  

 

 In democracy, the Government in its action stands on an equal footing with 

the citizen and the ruler and the ruled have the same rights and obligations. However, 

the State is given power as it has to perform certain functions on behalf of all the 

citizens. But when it acts wrongly, the injured should be entitled to claim damages 

from the State except where the larger interest of the people demands otherwise. No 

doubt, the object of the Government Liability in Tort Bill was to place the State in 

regard to torts committed by its servants or agents in the same position as a private 

citizen but an extensive list of exemptions provided in it do not correspond with that.  

 

 The Right To Information Act, 2005 is  a social welfare legislation. The Right 

To Information Act is to offer an opportunity to the citizens of India to have access 

to information which is held under the control of any public authority. In December 

2004, the Right to Information Bill was introduced in the Lok Sabha and was passed 

by both the Houses of Parliament in May 2005. After the bill received the assent of 

the President of India on June 15, 2005, the act was notified in the Gazette of India 

on June 21, 2005. The act extends to the whole of India except the state of Jammu 

and Kashmir. 

 

 The relation of the rights of the individuals to those of his fellow individuals 

in the community has gradually led to a profound modification of the legal values of 

the modern democracy. The concept of State liability in the twentieth century marks 

a shift from ethical to metaphysical foundation and is moving with the direction of 

searching the best risk bearer and most efficient loss distribution. Liability is normally 

grounded on some finding fault or wrong, in addition to finding responsibility for 

some occurrence. In order to be a ground of liability, the law must have imposed a 

duty of carefulness. Particular legal systems will lay down their own cases where 

there would be duty to take care. It seems that, wherever law creates a duty, it should 

ensure the specific enforcement of it. Thus it is clear that liability suggests legal 
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liability and the law imposes obligation on every person to repair loss suffered by 

another person. 

 

 During ancient period the employees of State were personally liable for the 

wrongful acts committed by them, unless the King transferred the cases to his council 

to make them immune. The State was however, not liable for the torts committed by 

its servants. The administration has to apply public power to the public need. This 

cannot permit any principle recognizing State's capacity to do wrong. The system 

entirely eliminates the doctrine of sovereignty as a reason for non-responsibility. It 

eliminates the distinction between public or sovereign acts and proprietary or fiscal 

acts. Under the Ancient Regime the officers of administration were personally liable 

for the torts committed by them unless the King transferred the cases to his council 

to make the officers immune. The State was however, not liable for the torts 

committed by its servants. From the beginning of the Revolution (1799-1800) there 

were three main theories emerged related to the liability which gathered momentum 

of confusion. During the period which extended from the year VIII to the decree of 

September 1870, the responsibility of the State was governed largely by the civil law 

of responsibility. Article 75 of the Constitution of the year VIII, provided a separation 

of authorities and denied the Courts the right to exercise jurisdiction over acts of the 

administration. It was also laid down that State agents other than Ministers could not 

be sued in respect of acts done in the discharge of their official duties, except with the 

authority of the Counsel d' Etat, which is the highest administrative Court in France 

established in 1799. Thus total immunity of public officers was abolished by the 

Decree of September 1870 so that surest safeguard of individual liberties, may be 

provided for by a decree of September 19, 1870, the “administrative guarantee” was 

abolished and the idea of the public law of responsibility of the State, was developed 

with its doctrine of fault of service and risk. The French Revolution spread the ideas 

of sovereign infallibility. In order to make the ideas of democracy, self State and 

social security meaningful, State should be more responsible for the wrongs of the 

civil servants, to strengthen these ideas. The Tribunal Des Conflicts, established three 

principles of State liability in the Blanco case. The first principle is that the State is 

liable for the fault of its servants. The second principle, highlights that administrative 

liability should be subject to the rules separate and distinct from Droit Civil. And the 

third principle, laid down by the Court is that the questions of liability should be 

decided by the administrative Courts. 

 

 The doctrine of Rule of law or Supremacy of Law finds its origin in Greek 

and Roman thought and more particularly in theory of natural law. The aim of which 

is to subordinate the State under ordinary law of the land. Modern jurists have 

attempted to view rule of law in a political perspective. The term Rule of Law is 

derived from the French phrase principle - de- legalite the principle of legality, which 

refers to a government based on principles of law and not of men. The rule of law has 

come to be regarded as the mark of a free society. In a broader sense, „rule of law‟, 

is nothing but a principle of legality, governing all forms of official decision making 

and official action. One of the essential attributes of rule of law; is that, executive 
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action to the prejudice of a detrimental to the right of an individual must have the 

sanction of some law. According to Dicey, the expression rule of law primarily 

means, the absolute supremacy or predominance of regular law as opposed to the 

influence of arbitrary power, and excludes the existence of arbitrariness, or 

prerogative or even of wide discretionary authority on the part of the government. In 

this context, Douglas J. observed that Law has reached its finest moments when it has 

freed man from the unlimited discretion of some ruler where discretion is absolute, 

man has always suffered. To regulate the actions of State and its officials, it is 

expected to generate scrutiny and appraisal and the officials are subject to assessment 

as to its fidelity to the rule of law and to the Constitution.  

 

 The virtues of rules include their qualities of legality, certainty, consistency, 

uniformity, congruence to purpose, and accountability, all of which play an important 

part in the control of official discretion and may be seen as manifestation of the rule 

of law. The doctrine of Rule of Law dominates in the present legal system and by 

which the sovereign and the subjects are subjected to the law of the land. The basic 

principle behind the concept of Rule of Law is equality before the law which implies 

that No man is above the law. Again, under the Constitutional aspect “rule of law”, it 

is stressed that there shall be no discrimination on the basis of rank or status. Thus 

from the President to scavenger, all are equally subjected to the ordinary law of the 

land and amenable to the ordinary law Courts. It suppresses the arbitrary actions of 

the State and its officials. It checks the wrongful acts of the servants of the State and 

impliedly compels the State to compensate the affected individuals when their rights 

are infringed by the servants of the State. Thus rule of law opposes the immunity of 

the State and declares the principle that the State and individuals are par before the 

eye of law. The Rule of Law implies that the functions of the State in a free society 

should be so exercised as to create conditions, in which the dignity of man as an 

individual is upheld.  

 

 This dignity requires not only the recognition of certain civil or political 

rights, but also creation of Social, Economical, Educational and Cultural conditions 

which are essential to the full development of his personality. The rule of law requires 

the vicarious liability of the State to be based on the same principles as on an ordinary 

employer. It also emphasized that the same redress for the wrongs done by him as a 

subject is accountable for his wrongs to another. Any system of law failing to make 

the State liable for the wrongs of its servants or agents, negates the rule of law since 

the accountability is a key concept in Constitutional State under the rule of law. It is 

not unfair that he who takes the profit should have the risk of loss. The rule of law, 

requires that the wrongs should not remain un-redressed. The doctrine of rule of law 

produced some positive results. The basic principle that executive must act under the 

law has established the basis for judicial review of administrative action. Thus rule of 

law served a useful purpose by providing a theoretical basis for restraining abuse of 

governmental powers. The emphasis is on the need for State to pay heed to the welfare 

of the individual. Courts should be readily available to all and not only to those who 

can afford to litigate. 
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 The Indian Constitution was drafted by a Committee under the Chairmanship 

of Dr.Ambedkar and the Committee submitted its report on 21st Feb 1948. It was 

adopted by the Constituent Assembly on 26th November 1949. The new Constitution 

of India was signed by Dr. Rajendra Prasad as the President of the Constituent 

Assembly on 26th November 1949 and it came in to force on 26th January 1950. One 

of the important tasks of the makers of the Constitution was to give special attention 

between citizens and the State and to provide importance to the Fundamental Rights 

and Directive Principles of State policy. The Government of India Act 1935 furnished 

a model in which necessary alterations enabled the Drafting Committee to introduce 

reform for the new Constitution of India. The Draft Constitution under Clause 214 

dealt with the suits and proceedings against the State which was based on section 176 

of the Government of India Act, 1935. But, no where the content of liability of State 

was defined. Clause 214 was revised as Article 274 of the Draft Constitution and was 

discussed by the Constituent Assembly of India. On discussion, Dr. Ambedkar 

explained the difference between the Government of India and Union of India. The 

Government of India is not a legal entity; the Union of India is a legal entity, a 

corporate body which possesses rights and obligations. Likewise, each State has been 

endowed with juristic personality, with power to sue and the liability to be sued. 

Based on this explanation, the Constituent Assembly adopted the amendment for the 

words Government of India and substituted the words Union of India and for the 

words a Province the words or the Indian States be inserted. The amended form of 

Article 274 was adopted and finally it emerged as Article 300 of the Indian 

Constitution, 1950. 

 

 Article 21 of the Constitution of India forbids State to deprive a person of his 

life and liberty except in accordance with a procedure established by law. To expand 

the word 'life', it includes every aspect of life which makes life meaningful, complete 

and living, and even culture, tradition, heritage and personal liberty which have a very 

expanded meaning impose negative deed on the State and in view of Constitutional 

provisions including Directives Principles of State Policy it has been interpreted to 

be imposing positive obligation upon the State which is to ensure better enjoyment of 

life and dignity of individual1. 

 

 History is the record of past events, developments, trends and traditions 

resulting out of human activity2. It gives us ample information on the gradual 

development of State liability in India and other countries. Ancient, medieval and 

modern history gives us tremendous materials to substantiate the development of 

compensatory jurisprudence in India. The truth is that the traditions of the past have 

made our legal system what it is, and still live on it. India has a known history over 

5000 years, and there were the Hindu and the Muslim periods before the British 

period, and each of these early periods had a distinctive legal system of its own. One 

might therefore say that, a comprehensive study of the Indian legal history should 

comprise the historical process of development of legal institutions in the Hindu and 

the Muslim periods also. Since law was a part of the overall historical evolution of all 

human institutions, the historical school is the perfect ideology to understand the 
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present legal system related to the liability of State in torts. The law regarding the 

extent of liability and immunity of State for the wrongful acts of its servants under 

Article 300 of the Indian Constitution is in a State of uncertainty. To understand the 

present position with regard to the extent of State liability in India, it becomes 

necessary to refer back to certain cases and the legal position before the 

commencement of the Indian Constitution, 1950. 

 

 The people of ancient India, considered the State and the Government as 

basic instruments for promotion of peaceful and civilized life3. There are plenty of 

literatures that also describe the law and the legal institutions, liability and immunity 

of the King, ideas of the origin of the State, the nature of the society, responsibilities 

of the sovereign towards its individuals and equitable remedy to the affected persons 

through Ordeal system etc. The most important amongst the various manuscripts are 

the Vedas, Sutras, Smritis, Epics, Kautilya’s Arthasashtra and the writings of foreign 

travelers. They also tell us the responsibilities of the State to compensate the victims, 

affected by the officials of the King during ancient period. During Vedic period, the 

concept of vicarious liability of the State was not so developed like the present day. 

 

 History, it is said, has many lessons to teach us; and there is another saying 

that history never repeats itself. 4 The coming of Muslims to India left a deep mark on 

the Indian legal system. The Muslim invaders had absorbed India into their royal 

dynasties, and were completely Indianized and they considered India as their 

motherland5. The principle of “An eye for an eye and tooth for a tooth” was followed 

by the Muslims in India to satisfy the aggrieved persons in case of wrongful act or 

crime. The basic notion in the Mohammedan Jurisprudence, was to secure satisfaction 

for the injured rather than to offer protection to the society at large6. The law was the 

actual sovereign in Muslim land. 7 The juristic system of the Mussalmans had its 

origin in Arabia and has been developed by Arab jurists. 8 The remedial rights 

followed by them included the retaliation, compensation, restitution and money 

compensation in case of death. It seems that, there was no such development of 

vicarious liability of the State during medieval India also. 

 

 There is an acceptable reason for concentrating mainly on the British period, 

and the present legal system is what the British created, and hardly has any co-

relation, continuity or integral relationship with the pre-British institutions. It is not 

easy to describe the nature of the British impact on the Indian legal system. During 

the initial stages, the principles of common law came to be followed in India. As per 

common law, absolute immunity of the Crown was accepted and the Crown could 

not be sued in torts for wrongs committed by the servants, in the course of 

employment. The rule was based upon the well known maxim of English law, “the 

King can do no wrong”.  
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"The King does not have an equal in his kingdom. ... But the King himself ought not 

to be under mankind, but under God and under the law, since the law makes the King." 

Again: "But for this' purpose the King was created and chosen, that he shall do justice 

to all .... But the King is not able to do anything else on earth, since he is the minister 

and vicar of God, except that alone which he is able to do of right .... Thus his power 

is of right and not of wrong, and since he is the author of right, the occasion of wrongs 

ought not to arise; and indeed, he who must necessarily prohibit others from wrong 

because of his office, should not in his own person commit it." 9 

 

 So the Crown enjoyed certain privileges and immunities in England, but the 

same privilege or immunity was not extended to its servants personally. The liability 

of the State in India relating to tort claim is governed by public law principles 

inherited from the British common law. It is necessary to assess the extent of liability 

and immunity of State in India during British Period. The emergence of the British 

Empire in India stands out as a unique event in the history of the world. 10 

 

 The general rule was that the Secretary of State - in - Council for India has 

the same liability as the East India Company. The extent of liability of the Secretary 

of State was governed by the Government of India Act, 185811. The Act declared that 

the company's territories in India, shall vest in Her Majesty, and the company shall 

cease to exercise its power and control over all these territories. The administrative 

affairs of India were directly looked after by England. 

 

 The Secretary of State for India in Council inherited the right to sue and 

liability to be sued from his predecessor in title, the East India Company. Section 65 

of Government of India Act, 1858 reads as:  

 “The Secretary of State - in - Council may sue or be sued as well in India as 

in England by the name of the Secretary of State - in - Council as a body Corporate; 

and all persons and bodies politic shall and may have and take the same suits, 

remedies and proceedings legal and equitable against the said company and the 

property and effects hereby vested in Her Majesty for the purpose of Government of 

India or acquired for the said purpose shall be subject and liable to the same 

judgments and executions as they would, while vested in the said Company, have 

been liable to in respect of debts and liabilities lawfully contracted and incurred by 

the said company.”  

 

 To extend the suability and liability of the Secretary of State and bring the 

individual claim against the State into uniformity, the Government of India Act, 

191512  was passed. But there was no change in regard to liability after the 

Government of India Act, 1858. In section 32(2) of the government of India Act 1915, 

instead of the Word liability, the expression same remedies as he might have had 

against the East India Company‟ were used. Section 32 was interpreted in Venkata 

Rao v. Secretary of State, 13 to mean only providing for suability. 
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 After the Government of India Act 1919, it was realized that in the course of 

time the just demands of Indian people for a large share in the Government of their 

country would be satisfied. The English also changed its policy. The Defence of India 

Act, 1915 empowered the Government to take necessary efforts to suppress the 

political awakening of the Indians, with a view to prepare a scheme of reforms. 

Montague came to India in November 1917. With the consultation of top Indian 

leaders the reforms were introduced. On the basis of the reforms of Montague 

Chelmsford, the Government of India Act was passed in the year 1919. The Act of 

1919, the Government of India Act, 193514 was the second important milestone on 

the road to a fully responsible Government in India. It played a vital role in shaping 

and molding the new Constitution of India in 1950. 15 The Act strengthened the 

supremacy of British Parliament. The Act introduced a federal form of government 

in India. 

 

 The constitution establishes a Republican form of Government and one of its 

objectives is to establish a service state with its varied industrial and other activities. 

In this era the idea of sovereign immunity is clearly contrary to the principle of rule 

of law. The distinction between sovereign and non-sovereign functions, apart from 

being basically misconceived legal criteria, is a bad legal theory16 under which the 

law is developed by the Courts according to the views of the Judges. This distinction 

does not find place in any progressive society. In such a state of affairs social Justice 

demands that Parliament must enact a comprehensive law on the liability of state in 

tort17. Since the law travels beyond the scope of judicial reform and needs 

codification, the parliament of India one day or the other may have to enact the law 

relating to tortious liability of the state. This chapter deals with the Government 

Liability in tort Bill which was introduced in Parliament in 1967 and 1969 which was 

allowed to lapse on both the occasions. 

 

 The law regarding the liability of the union and the states in respect of 

contracts, property etc., is not in doubt.  But the law relating to the liability of the 

union and the states for tortious acts is in a state of uncertainty.  it becomes necessary, 

there for, to examine the existing law with view to determine the extent of the liability 

of the union and states for tortious acts. At the present  moment, the liability of the 

union and the states to be sued is regulated by article 300 of the constitution.  It 

provides: 

 "The government of India may sue or be sued by the name of the union of 

India and government of state may sue or be sued by the name of the state and may, 

subject to any provisions which may be made by act of parliament or of the legislature 

of such state enacted by virtue of powers conferred by this constitution, sue or be sued 

in relation to their respective affairs in the like cases as the dominion of India and the 

corresponding provinces or the corresponding Indian states might have sued or been 

sued if the constitution had not been enacted".18 

 

 A. V. Dicey’s conception of the rule of law required governments to be held 

to account in the ‘ordinary’ courts according to ‘ordinary law’. Although Dicey 
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recognised that there were some laws which applied to government that did not apply 

to everybody else, his starting point was very modern: wherever possible, the political 

imperative is to put government on a level playing field with the rest of us19. 

 

 It would be noticed that under this article, the liability of the union and the 

states is the same as t hat of dominion and the provinces of India before the 

constitution came into force.  But this, however, is subject to legislation by the 

parliament or the legislatures of the states.  What then was the liability of the 

dominion and  the provinces before the constitution? To answer this question we are 

driven back to the provisions of the government of India act, 1858, by which the 

crown assumed sovereignty over the territories in India which till then were under the 

cautions, in the same manner and form respectively as if the said property were hereby 

continued to the said company to their own use. 

 

 Under these provisions not only the contractual obligations but all liabilities 

then existing and all liabilities to be incurred thereafter by the company were 

chargeable on the revenues  and could be enforced by suit as if the assets belonged to 

the company. There is no provision in any of the charter acts extending the immunity 

which the crown in England enjoyed in respect of torts to the company as it was a 

corporation having an independent existence and bearing no relationship of servant 

or agent to the crown.  After the act of 1858, there came the decision of Sir Barnes 

Peacock, C.J., and Jackson and Well JJ., in the P and O case and much of the conflict 

of judicial opinion in the judgment in that case.  The actual decision in the case was 

that the secretary of state for India in council was liable for damages occasioned by 

the negligence of servants of the government if the negligence was such as would 

render an ordinary employer liable. The learned chief justice stated as: 

 

  "But where an act is done or a contract is entered into, in the 

exercise of powers usually called sovereign powers by which we 

mean powers which cannot be lawfully exercised except by a 

sovereign or private individual delegated by a sovereign to exercise 

them no action will lie".20 

 

 The meaning of the expression "lawfully exercised except by a sovereign" 

was elucidated by the learned chief justice by a reference to certain decided cases.  

All these cases dealt with "Acts of State", which were not subject to municipal 

jurisdiction.  The judgment considered all the relevant provisions of the charter acts 

and the government of India act, 1858.  

 

 The Law Commission in its First Report on the liability of the State in tort, 

felt that the doctrine of laissez-faire, which left everyone to look after himself to the 

best advantage has yielded place tc the ideal of a ‘welfare State' where it is necessary 

to establish a just relation between the rights of the individual and responsibilities of 

the State. 21 It noted that the question on what lines the legislation should proceed was 

a difficult one as it involved the issue demarcating the line up to which the State 
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should be made liable for the tortious acts. The Law Commission probed into the 

existing law in India after analyzing various cases it concluded that “the Law was 

correctly, laid down in Hari Banji22” It is submitted that the Law Commission in its 

First Report had made some good suggestions. The general scheme of the Report is 

to equate the Government with a private citizen in the matter of torts. After examining 

different foreign systems the Commission preferred the British model. In its opinion 

American law was stricter and less in favour of the citizen than the English Law. As 

regards the French Law, the Commission viewed it as very revolutionary because in 

many ways it differed from the Anglo-Indian system. 

 

 The Government of India took more than nine years to scrutinize the 

recommendations of the Law Commission’s First Report and to introduce it in the 

form of a Bill in the Parliament. It can be said that the Parliament was activised by 

the decision of the Supreme Court in Kasturilal. The Court not being satisfied with 

the decision, itself recommended legislation. Subsequently, the Government Liability 

in Tort Bill was introduced to ‘define and amend law with respect to the liability of 

Government in tort and to provide for certain matters connected therewith.” 23 

However, much head way could not be made and the Bill was allowed to lapse twice. 

 

 The Bill laid down that the Government would not be liable in respect of any 

act done or ordered to be done by a judge, magistrate, or any other person, while 

discharging any responsibilities of a judicial nature vested in him. Similarly, 

immunity is extended under Section 11 (k) of the Bill for any act done in connection 

with the execution of lawful warrants or orders of a judge, magistrate or any other 

person discharging responsibilities of a judicial nature vested in him. The purpose of 

providing such immunity seems to secure the independence of the judges and due 

maintenance of the administration of justice. 

 

 Some doubts as to the constitutional validity of the Bill were raised when the 

Joint Committee of Parliament was examining the witnesses, 24 Krishna Kant referred 

to the observation of Seervai with respect “to the extent that any provision of the  

proposed Bill curtail the liability to which the secretary of State would have been 

subject, in my opinion the Bill would be ultravires of Article 300 of the Constitution”. 

However, Misra rightly pointed out that Seervai was 'wrong’25 as Article 300 gave 

specific authority for variation of the constitutional position by a competent 

legislature, when it makes itself “subject to any provisions which may be made by 

Act of Parliament or of the legislature of such State enacted by virtue of powers 

conferred by this Constitution". Thus, the question of Constitutional validity of the 

Bill will not arise for Article 300 of the Constitution is itself for the change in law. 

As rightly pointed out by Joshi26 the Constitution was enacted by the people of the 

Sovereign Democratic Republic of India and by no stretch of imagination they can be 

said to have limited their power to any law of pre independence era. 

 

 A comparative study on State liability in various countries, gives a better 

knowledge to understand our own legal system. Promotion of international 
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understanding is an acknowledged objective of comparative study. The purpose of 

comparison is to find out evolution of rule or investigation of principles of law in 

different legal systems. Law of torts involves a search for norms of proper behavior 

for evaluating the propriety or wrongfulness of human conduct. It occupies a pivotal 

role in the Common law, as a means of compensating individuals for harm inflicted 

by others. The law relating to tortious liability in India is the result of historical 

growth. It is a child of common law. For the detailed study and understanding of the 

extent of liability of India, it is very essential to have a survey and highlight on the 

important developments in this subject in various countries like United Kingdom, 

United States of America, France, Canada and Australia. 

 

 Freedom of information is a fundamental human right and the touchstone of 

all freedoms to which the United Nations is consecrated27. Article 19 of the Universal 

Declaration of Human Rights states “Everyone has the right to freedom of opinion 

and expression : this right includes freedom to hold opinions without interference and 

to seek, receive and impart information of ideas through any media and regardless of 

frontiers”. Information is the key component of any democracy. Enshrined in the 

Article 19(1) (A) of the Indian constitution is the Right to information which is an 

integral part of the freedom of speech and expression. Information is required by 

every individual or section of society, be it, industrial, service sector or a farm, for 

effectively functioning in the knowledge and technology driven economy. The act 

becomes more crucial for the vulnerable sections of our society as they battle social 

and economic norms. Several International Human Rights Treaties like the28 

established that the basic right of every person to freedom of opinion and expression 

included the right to seek, impart and receive information and ideas. The Inter 

American court of Human rights has recognized that the states are obliged to 

guarantee the right of access to information as a fundamental right. The court also 

emphasizes the significance in enabling citizens to be informed and to exercise their 

public opinion. 

 

 Sen29 has said that the country with a free press and open government will 

never face a famine. The relationship between Information and power is profound. It 

helps people make a choice about their Government, to participate meaningfully in 

the decision making process, to hold the governments accountable, to curb corruption, 

reduce poverty and to live in a genuine democracy. 

 

 A pre requisite of democracy is with well-informed citizens who engage in 

public affairs and involve in public policies and are best suited to shape and advocate 

reforms. Information creates a platform for debate based on facts and truths about 

government performance, current priorities and future challenges30. At the core of a 

democracy is an environment conducive for people to participate in and to influence 

the government through openly expressed public opinion. Without access to 

information, there can be no discussion on the range of available options, no voting 

in accordance with one’s best interests and beliefs, no meaningful public policy 

decisions and no informed political debate31. 
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 The State liability for the acts of omission and commission committed by its 

servants, not being a static concept, has been governed by written or unwritten laws. 

Liability of State for the tortious acts of its servants known as tortious liability. of 

State makes it liable for the acts of omission and commission, voluntary or 

involuntary and brings it before Court of Law in a claim for non liquidated damages 

for such acts. This liability is also a branch of Law of Torts. Law of Torts like various 

other laws has travelled to this country through the British in India and now stands 

varied due to being regulated by certain local laws and Constitutional provisions. 

 

 In the Commission on Human rights in its resolution 2000/64, good 

governance is linked to creating an atmosphere that would prompt growth and human 

development. The conducive environment for good governance has been stressed on 

directly or indirectly by the international community in a number of declarations and 

other global conference documents. According to the Council of Europe, the key 

feature of good governance is transparency. This is also an indicator of genuine 

democracy and acts as a measure to control corruption. This would encourage 

participation of citizens in matters of public interest. 

 

 Fenster32 notes that transparency enables stronger, more peaceful 

international relations by allowing for more accurate verifications of nations’ 

compliance with international agreements and standards and greater access to foreign 

investment for national markets through credible government oversight. Efficient 

regulation of market activity and global environmental agreements are more 

effectively enforced though accessible information. 

 

 Access to information enables citizens to hold their government accountable. 

The monitoring of government performance is through access to information on 

annual reports or policy and legislative reviews. As the government demonstrates its 

accountability, trust in the government grows, creating a healthy relationship between 

the government and its citizens. 
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